
How… 

NOT to get struck off?









Short answer:

• You can do almost anything, as long as you are honest about what you did!

• Today we will consider:

• Legislation

• Case law

• Conduct occurring in connection with the practice of law

• Conduct occurring outside a connection with the practice of law

• How a tribunal would determine suitability to practice



The Legislation

• Legal Profession Uniform Law 2014

• Suitability for admission 16

• Practicing certificates 43

• Show cause events 85 – 92

• Costs disclosures 174 – 178

• Costs agreements 179 – 185

• Unsatisfactory professional conduct 296

• Professional Misconduct 297

• Reasonable prospects of success schedule 2

• Legal Profession Uniform Legal Practice (Solicitors) Rules 2015

• Legal Profession Uniform General Rules 2015



Legal Profession Uniform Law 2014 

296 Unsatisfactory professional conduct

• For the purposes of this Law, unsatisfactory professional 

conduct includes conduct of a lawyer occurring in connection 

with the practice of law that falls short of the standard of 

competence and diligence that a member of the public is entitled 

to expect of a reasonably competent lawyer.



Legal Profession Uniform Law 2014 

297   Professional misconduct

(1)  For the purposes of this Law, professional misconduct includes—

(a)  unsatisfactory professional conduct of a lawyer, where the conduct involves a 
substantial or consistent failure to reach or maintain a reasonable standard of 
competence and diligence; and

(b)  conduct of a lawyer whether occurring in connection with the practice of law or 
occurring otherwise than in connection with the practice of law that would, if 
established, justify a finding that the lawyer is not a fit and proper person to engage in 
legal practice.

(2)  For the purpose of deciding whether a lawyer is or is not a fit and proper person to 
engage in legal practice as referred to in subsection (1)(b), regard may be had to the 
matters that would be considered if the lawyer were an applicant for admission to the 
Australian legal profession or for the grant or renewal of an Australian practising certificate 
and any other relevant matters.



Legal Profession Uniform Law 2014 

17 Prerequisites for compliance certificates

(1) The prerequisites for the issue of a compliance certificate in respect 

of a person are that he or she —

(c) is a fit and proper person to be admitted to the Australian legal 

profession.



Legal Profession Uniform Law 2014 

17 Prerequisites for compliance certificates

(2) In considering whether a person is a fit and proper person to 

be admitted to the Australian legal profession—

(a) the designated local regulatory authority may have regard 

to any matter relevant to the person’s eligibility or suitability 

for admission, however the matter comes to its attention; and

(b) the designated local regulatory authority must have 

regard to the matters specified in the Admission Rules for the 

purposes of this section.



Legal Profession Uniform Law 2014 

86 Nature of automatic show cause events

An automatic show cause event is any of the following in relation to a person who is an applicant for or 

the holder of a certificate—

(a) a bankruptcy-related event;

(b) his or her conviction for a serious offence or a tax offence, whether or not—

(i) the offence was committed while he or she was engaging in legal 

practice as an Australian legal practitioner or was practising foreign law 

as an Australian-registered foreign lawyer; or

(ii) other persons are prohibited from disclosing the identity of the 

offender;

(c) an event of a kind specified in the Uniform Rules for the purposes of this section.



Legal Profession Uniform General Rules 2015

15 Statutory condition—notification of certain offences

(4) A notifiable summary offence is any of the following summary offences 

under transport or traffic legislation for which the offender is convicted:

(a) an offence where the court has sentenced the offender to a term of 

imprisonment,

(b) an offence that has a maximum penalty of imprisonment of 6 months 

or more,

(c) an offence where the court has ordered licence disqualification on 

conviction,

(d) an offence, involving driving or operating a vehicle under the influence 

of alcohol or any other drug, under:

(i) the Road Transport Act 2013 of New South Wales, or

(ii) the Road Safety Act 1986 of Victoria (excluding section 49 (1) 

(c), (ca), (d) and (e)).

http://www.legislation.nsw.gov.au/xref/inforce/?xref=Type%3Dact AND Year%3D2013 AND no%3D18&nohits=y


88 Automatic show cause events—holders

(1) This section applies to an automatic show cause event that occurs in relation to the 

holder of a certificate.

(2) The holder must, in accordance with subsection (3), give the designated local 

regulatory authority—

(a) a written notice stating that the show cause event occurred; and

(b) a written statement explaining why, despite the show cause event, the 

holder considers himself or herself to be a fit and proper person to hold a 

certificate.

(3) The holder must give the designated local regulatory authority—

(a) the notice within 7 days after the show cause event occurred; and

(b) the statement within 28 days after the show cause event occurred or a 

longer period allowed by the designated local regulatory authority (not 

exceeding the maximum period specified in the Uniform Rules) on 

application made by the holder within the applicable period.

(4) The designated local regulatory authority may nevertheless accept a statement 

received out of time.



How does the tribunal make a decision?



Prothonotary of Supreme Ct of NSW v P [2003] Full Ct SC NSW

Facts

• Barrister consumed drugs for 10 years previously and heavily for 6 years

• On behalf of her partner at the time, she smuggled cocaine in her underwear 

• P convicted of importation, with no intention to deal.  

• Sentenced to 6 months gaol (served 3 months)

• Barrister entered rehabilitation and has been drug free for 4 years

Issue

• What are the principles to apply in assessing whether a person is a fit and proper person to 

practise when action occurs outside the course of practice?



Prothonotary of Supreme Ct of NSW v P [2003] Full Ct SC NSW

Why important

• Court laid down 10 propositions when considering strike off application.  Concluded 

that although with most addicts there is a high risk they will slip back in to addition, in 

this case

• P had been drug free for 4 years

• no benefit to removing her name from the Roll of Practitioners

• P agreed to undergo regular urine analysis testing

• Barrister consumed drugs for 10 years previously and heavily for 6 years



Principles

1. The onus is on the claimant to show they are a fit and proper person

2. An order for striking off should only be made when the probability is that the solicitor is 

permanently unfit to practice NSW Bar Assoc v Maddocks

3. a conviction for a serious offence is not necessarily sufficient reason for striking off of that 

person Ziems

4. conviction and imprisonment is not irrelevant Ziems

5. considering the conduct involved in the conviction whether it is of a personally disgraceful 

character that they should not remain a member of the profession



Principles (continued)

6. pleading guilty to the charge would usually be counted in her favour (whilst pleading guilty is 

good, remorse is better, and pleading guilty does not always equate to remorse)

7. if not occurring in the course of professional practice may demonstrate unfitness to practice if 

it amounts to personal qualities essential for the conduct of practice 

8. The concept of “good fame” and “character” has a two-fold aspect.  Fame refers to a persons 

reputation, character refers to the persons actual nature

9. The attitude of the professional association in the application is of considerable significance

10. The question is of “present fitness” , not fitness at the time of the crime

• Note: the standards of the profession and the community may change over time





Ziems v Prothontary of the Supreme Ct of NSW (1957) 

High Court

Facts

• Barrister was in a bar in Newcastle and witnessed a young seaman abusing females 

and smashing beer bottles against the wall

• Barrister intervened and a physical struggle ensued.  Policeman turned up and saw 

struggle and saw seaman violently attack barrister about head;

• Policeman arrested seaman and took him off to police station.  He told barrister that he 

would come back to get him to take him to the hospital;

• The policeman did not come back to get barrister

• Barrister then got in his car and started driving

• Barrister collided with a motorcycle and killed motorcyclist



Ziems v Prothontary of the Supreme Ct of NSW (1957) 

High Court

• At coronial inquest, policeman admitted that barristers incoherence could have been 

because he was hit about the head

• Z charged with manslaughter and convicted at trial

• disciplinary action and  NSW Court of Appeal stated they felt bound to strike barrister 

off role because he had been convicted of a serious offense

• In HC appeal on disciplinary proceedings, some judges expressed concern over the 

verdict and the fact that policeman’s evidence at inquest was not heard at hearing 



Held

• Conviction in itself is of great importance but it is not conclusive of whether the 

person is a “fit and proper person” to practice

• finding of whether a person is “not a fit and proper person”  is protective rather 

than punitive

• Fullagar J approach of the court to disbarment cases should be different in 

personal misconduct as compared with professional misconduct 

• latter must have a much more direct impact on a man’s fitness to practice 

than the former.  

• court bound to examine the position as a whole with meticulous care



• Kitto J observed Z’s behaviour:

• Isolated

• Not pre meditated

• Did not indicate a tendency to vice, violence or lack of probity

• Did not warrant any conclusion as to his general behaviour or inherent 

qualities

• Taylor J

• ‘it cannot be suggested that a barrister should be disbarred upon proof that he 

has committed any offence whatever its nature or consequences’





Clyne v NSW Bar Association (1960) HC

Facts:

• Barrister advised a client to launch a prosecution against a solicitor for the offence of 

maintenance (the intermeddling of a disinterested party to encourage a law suit).

• Barrister appeared before a magistrate and attempted to intimidate the solicitor in to 

ceasing to act for his client (lay client’s wife) in civil proceedings against the barristers lay 

client;

• Barrister made allegations in extravagant terms alleging fraud, perjury and blackmail.  

Barrister had no evidence to substantiate these allegations.  Barrister even intimated at the 

end of proceedings that if solicitor ceased to act for his client, the prosecution will be 

discontinued

• Held: High Court held that the Supreme Court was right to hold that the barrister was not 

a fit and proper person to practice as a barrister.



Principles:

• 2 types of rules regulating the conduct of barristers

• Conventional rules

• to regulate the conduct of members of the profession in relation to one another 

(e.g. advertising is forbidden – or was at that time).

• Usually reduced to writing

• Breach of conventional rule treated seriously, but no disbarment unless 

deliberate and persistent conduct;

• Fundamental rules

• Generally unwritten;

• Essentially a generally accepted standard of common decency and fairness; 

(e.g. should not lie to a judge, should not, in cross examination of credit of a 

witness impugn their credit without reliable evidence)



• Should not make statements / allegations unless you definitively have 

evidence to support them.  It cannot be enough to hope to establish 

statements out of the mouth of a witness for the other side.

• Proper course of action here would have been to report solicitor to Law 

Society (it had appropriate evidence) rather than launch prosecutions;

• Disbarment was protective not punitive

• For solicitor to maintain a client (and not be guilty of offense of 

maintenance):

• solicitor must believe there is a reasonable cause of action;

• you can appear for a poor client who can’t pay you without a favourable 

verdict, provided you don’t get a proportion of what they recover.



Chamberlain v Law Society of ACT Full Fed Ct (1992)

Facts

• The appellant was a respected partner in a firm of Canberra solicitors. ATO made an 

assessment against him for $255,579.20.  Matter referred to AAT

• ATO then issued an endorsed writ from the ACT SC for $255,579.20, but decimal point 

was misplaced and amount claimed on the writ was $25,557.92

• The appellant drafted up the “terms of settlement” to accept this amount by judgment 

for consent.  

• later admitted he knew that the ATO would come after him, but he did this to 

strengthen his hand by claiming an estoppel when trying to negotiate a more 

favourable settlement;



Chamberlain v Law Society of ACT Full Fed Ct (1992)

• C then had a more junior solicitor draft a letter withdrawing his outstanding objections 

to the assessments furthering his case for an estoppels

• C was ultimately successful raising an estoppel but 

• law society of the ACT brought an action to discipline him.

Held

• Finding of “professional misconduct” (this part of appeal upheld)

• Solicitor reprimanded (reversing decision of ACT SC - 6 month suspension)

• FC considered gravity of offence did not warrant a 6 month suspension



Issue: not correcting an opponent’s mistake

Principles

• Unprofessional conduct of a practitioner may extend to conduct in a private 

capacity;

• The standard of conduct owed by a solicitor to an unrepresented opponent 

is not lower than that owed to a fellow practitioner;

• The misrepresentation was comprised of a series of steps taken to secure 

a consent judgment and amounted to more than mere silence.  The 

appellant knew a mistake had been made and was intending to take 

advantage of that mistake.



NSW Bar Association v Cummins [2001] NSW SC 

Full Court

Facts

• Barrister practiced for 38 years and failed to lodge tax returns in that time

• He consented to have his name removed from roll on first day of hearing

• probably in hope of future reinstatement 

• Court heard matter anyway in order to make a declaration;

Held

• Declaration that barrister should be permanent removed from register



Principles

• court found authority in favour of extending “professional misconduct” to acts not 

occurring in the course of professional practice

• Acts need to be sufficiently closely connected with actual practice

• Conduct outside the course of practice may manifest the presence or absence of 

qualities which are incompatible or essential for the conduct of practice 

• The lodging of personal income tax returns is “sufficiently closely related” with 

the earning of income

• Extent of C’s failures to observe legal and civic obligations over such a long 

period of time is of such gravity that this constitutes professional misconduct 

• Hoile – a case where conduct of a doctor having a sexual relationship with nurse 

on hospital premises was sufficiently closely related to his professional activities 

as to constitute professional misconduct 



NSW Bar Assoc v Murphy [2002] NSWCA 138

Facts

• The respondent practised as a solicitor from 1976 to 1998.  

• He was failing to meet his tax obligations in the 1990’s 

• The respondent notified the NSW Bar Council of his bankruptcy and they 

cancelled his practising certificate in November 2001

• The respondent was behind in his payment of taxes throughout the 1990’s

• could have declared himself bankrupt in 1993, but chose to trade out of his 

financial problems

• When he was behind in his tax payments, his lifestyle was not excessive

• There were explanations for why he send his son to a boarding school (for 

disciplinary reasons)



Issue

• The Council had cancelled the respondent’s practicing certificate under s38FC of 

the NSW LPA 1987.  This section stated that the Council may cancel a practising 

certificate if they consider that as a result of an act of bankruptcy that the applicant 

is not a fit and proper person to hold a practising certificate.

Held 

• The circumstances do not reveal such deficiency in character or competence as a 

legal practitioner (to act in the affairs of his clients that the protection of the public 

warranted) that the respondent is not fit to practise as a barrister

Principles

• The determination of fitness is at the time of determination.  Giles JA considered 

that there need not be a determination of dishonesty in applying the statutory test.



Prothonotary of SC NSW v McCaffery [2004] NSWCA 470

Facts

• NSW Bar Association brought an action to have practitioner struck off who practiced 

without a practicing certificate 1 July - December 2002

• LPA 25(1-2&4)

• Barrister claimed in financial difficulty suffering depression 

• Bar association’s case was that he practiced wilfully and without reasonable excused 

because in October 2002 he realised he did not have money and did not want to 

perjure himself by making a statement he had not been practicing when he had.  

Despite depression this course of conduct mean breach of 25(5) of the then LPA, and 

therefore professional misconduct.



Held

• Barrister practised without practising certificate and did so wilfully 

• professional misconduct LPA 25(4)

• Finding of professional misconduct does not automatically lead to finding 

that person is “not a fit and proper person” and mean removed from roll of 

barristers (Ziems)

• In this case the conduct of barrister was dishonourable and disgraceful.  

• He engaged in his deceit over the course of 18 months 

• had flagrant disregard for administration of justice 

• Order name be removed from the roll 



A solicitor v The Council of the Law Society of 

NSW [2004] HCA 1

Facts

• The practitioner was admitted as a solicitor in 1987.  He had a promising career 

in the Army and Army reserve.  He left practise as an employed solicitor in 1992 

to service in the UK army

• He returned to Australia in 2003 and met his current wife.  In 1996 promoted to 

major with Australian Army

• In 1997 he had 2 major personal setbacks:  

• He was made redundant from his job as a solicitor.  

• His father was diagnosed with mesothelioma.



• He admitted to 4 offences of indecent assault in 1997.  He removed his wife’s 

children’s clothes, rubbed buttocks and touched outside of genitals.  

• He pled guilty when charged.  

• He sought help from a psychiatrist

• His wife is supportive.  

• His psychiatrists are supportive.  

• Family is supportive.  

• No evidence of psychological damage to children.  

• Professor said offence isolated and that he would not offend again



• In mid to late 2000, he had further correspondence with Law Society about 

disciplinary proceedings relating to his 1997 offenses.  

• He did not reveal further charges for indecent assault 

• The Law Society sought and successfully obtained declarations from the NSW 

Court of Appeal exercising its inherent jurisdiction to discipline a practitioner that:

• 1(a) the 1997 offences constitute professional misconduct

• 1(b) failing to disclose further charges constituted a breach of candour 

• 2     not a fit and proper person and name be removed from the roll

• The appellant sought to have these declarations set aside



Held: Appeal allowed in part.  Declaration 1(a) and (2) set aside.

Principles

• Declaration 1 (b) stands because the appellant failed to disclose further 

charges of which he had been convicted 

• Declaration 1(a) set aside nature of the trust and the circumstances of 

the breach were so remote from anything to do with professional 

practice.  

• The appellant made a powerful subjective case that he was a fit and 

proper person to practice on the basis of his claimed rehabilitation

• Therefore, no further orders necessary



Discussion point

Understanding that societal expectations and 

standards change over years, do you think the 

tribunal would make the same decision today?



Legal Services Commissioner v Mullins 2006 LPT Qld

Issue

• Obligations to the opponent in correcting a view they have formed (knowing that view 

to be incorrect)

Facts

• The respondent barrister conducted a mediation on behalf of a quadriplegic client 

inured in a motor vehicle accident with Suncorp Metway the insurer

• initial estimate life expectancy had been reduced by 80%.  

• In the meantime, client developed cancer.  

• client did not want to disclose this and was keen to settle ASAP



• The barrister formed the view that he was not under an obligation of 

positive disclosure about cancer condition (not have to disclose unless 

asked)

• in spite of legislation saying such should be disclosed within a month

• When insurer disclosed P’s condition after matter settled, complaint to 

bar association made.

Held

• Ultimately decided citing Queensland Bar Rules 

• “A barrister must take all necessary steps to correct any false 

assessment unknowingly made by the barrister to the opponent as 

soon as possible after the barrister becomes aware the statement is 

false”



• context requires a measure of honesty in terms of dealings to promote 

confidence in mediation process, and 

• obligations extend beyond pursuit of mere economic self interest

• Barrister found to have intentionally deceived Suncorp 

• Fraudulent deception was a substantial departure from standard of good 

repute and competency of his colleagues 

• constituted professional misconduct

Penalty 

• Fine and a reprimand given



NSW Bar Association v Howen [2008]  NSW ADT 147

Facts

• Barrister retained to act for client in an unfair dismissal claim.  

• Action was not brought within 21 days of dismissal (bought 6 months later)

• Industrial Relations Commission dismissed the case because a satisfactory reason 

for the delay could now be shown.  

• Howen who was representing the client gave reasons for the delay as being the 

client’s mental state.  

• client later produced evidence to show Howen was reason for  delay



NSW Bar Association v Howen [2008]  NSW ADT 147

Held

• Tribunal accepted that Howen had knowingly made misleading statement to the IRC 

breaching his duty on honesty and candour 

• Tribunal also stated that in failing to provide evidence to the IRC 

• that he was the cause of the delay,

• he had preferred his interest to his clients interest

• Tribunal held that this conduct would be regarded by barristers’ colleagues of good 

repute and competency as both disgraceful and dishonest



NSW Bar Association v Howen (No. 2) [2008]  NSW 

ADT 252

• At a previous hearing, substantial amount of evidence produced by psychiatrists to 

explain why barrister procrastinated and delayed taking action on matters.  

• barrister undertook to undergo therapy to resolve these problems

• In 2003, the barrister failed to continue psychotherapy 

• The Bar brought an action for failure to comply with notices issued in disciplinary 

proceedings and explain why he did not comply



NSW Bar Association v Howen (No. 2) [2008]  NSW 

ADT 252

• Despite at least 1 psychiatrist stating that he thought the barrister could be 

successfully treated for his procrastination and failure to respond to notices:

• The tribunal held that presently barrister is not a fit and proper person and should 

be struck off. 

• The tribunal could not be satisfied that the barrister would persist with the 

psychiatric treatment that he originally stated he would undertake

Issue

• It is not so much about what the Barrister did, but how he responded to what he did 

(attempted to cover up error; then failed to complete psychiatric treatment)





How do I avoid 

ethical mistakes?



Philosophy:

Look after yourself physically, 

emotionally and spiritually, and you 

will be in a better position to make 

wise ethical decisions



But I don’t 
have time 
to 
exercise!



But I don’t have time to exercise!



But I don’t 
have time 
to 
exercise!



But I don’t 
have time 
to 
exercise!



But I don’t have time to exercise!





Cycle to work!



Take public transport!



Walk 

past 

the 

bus 

stop!



Walk 

to 

court



Eat well



Eat well



Eat well



Eat well



Have fun



Have fun



Have fun



Have fun



Know 

how you 

relax



Have 

fun!



Know how 

you relax



Know 

how 

you 

relax



Know 

how 

you 

relax



Know 

how 

you 

relax



Do you have a spiritual side?



Do you have a spiritual side?



Do you 

have a 

spiritual 

side?



Do you have a spiritual side?



One last 

thought…



How 

many 

hours 

sleep 

do you 

need?
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