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1 The purpose of this paper is to consider and analyse the how trust property is treated in 

the context of insolvency, particularly having regard to the relatively recent decision of the 

High Court of Australia in Boensch v Pascoe [2019] HCA 49, decided on 13 December 2019.1   

2 The word “property” is defined in subsec 5(1) of the Bankruptcy Act 1966 for the 

purposes of that Act as meaning: 

(a) “real or personal property of every description, whether situate in Australia or 

elsewhere”, and 

(b) including “any estate, interest or profit, whether present or future, vested or 

contingent, arising out of or incident to any such real or personal property”.  

3 The phrase “the property of the bankrupt” is also defined in sec 5, ibid, in relation to a 

bankrupt and except for the purposes of subsec 58(3) and (4) of the Act, as meaning: 

(a) “the property divisible among the bankrupt’s creditors”; and  

(b) “any rights and powers in relation to that property that would have been 

exercisable by the bankrupt if he or she had not become a bankrupt”. 

4 Subsection 116(1) of the Bankruptcy Act 1966 provides that the property of a bankrupt 

divisible among his or her creditors includes “all property that belonged to, or was vested in, a 

bankrupt at the commencement of the bankruptcy, or has been acquired or is acquired by him 

or her, or has devolved or devolves on him or her, after the commencement of the bankruptcy 

 
1 Much of this paper is taken from the scholarly judgment of the High Court of Australia in Boensch v Pascoe 

[2019] HCA 49.   
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and before his or her discharge”. However, such “property” does not extend to “property held 

by the bankrupt in trust for another person”: see subsec 116(1)(a), ibid.   

5 Subsection 58(1) of the Bankruptcy Act 1966 provides that, subject to the Act, where a 

debtor becomes a bankrupt, “the property of the bankrupt” vests in the Official Trustee or any 

registered trustee who has become the trustee of the bankrupt’s estate under s 156A, either 

forthwith or as soon as the property is acquired by or devolves on the bankrupt. Subsection 

58(2) of the Bankruptcy Act 1966 provides in substance that, where a Commonwealth, State or 

Territory law requires the transmission of property to be registered and enables the trustee of a 

bankrupt’s estate to be registered as the owner of the property of the bankrupt, although in 

equity the property vests in the trustee by virtue of sec 58, at law it does not so vest until the 

requirements of the law have been complied with: see, for instance, sec 90 of the Real Property 

Act 1900 (NSW).   

6 Thus, excluded from the property belonging to the bankrupt that is divisible among the 

bankrupt's creditors by subsec 116(2)(a) of the Bankruptcy Act, is property held in trust by the 

bankrupt for another person. 

7 It was settled in Octavo Investments Pty Ltd v Knight ((1979) 144 CLR 360 at 369-370) 

that where the person who becomes bankrupt is a trustee of property who has incurred liabilities 

in the performance of the trust, such entitlement as the person has in equity to be indemnified 

out of the property held on trust gives rise to an equitable interest in the property held on trust 

which takes that property outside the exclusion in subsec116(2)(a) on the basis that the 

exclusion is limited to property held by the bankrupt solely in trust for another person. The 

bankrupt’s entitlement in equity to be indemnified out of the property held on trust is property 

belonging to the bankrupt that is divisible among the bankrupt’s creditors. The entitlement is 

therefore property that vests in the trustee of the estate of the bankrupt. 

8 However, left open in Octavo Investments ((1979) 144 CLR 360 at 370-371) was the 

question whether the legal estate in the property held on trust by the bankrupt out of which the 

bankrupt has an entitlement in equity to be indemnified also vests in the trustee of the estate of 

the bankrupt. The question is an aspect of the more general question whether the legal estate in 

property held on trust by a bankrupt in which the bankrupt has an equitable interest vests in the 

trustee of the estate of the bankrupt. 
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9 That more general question – the High Court observed in Boensch v Pascoe [2019] HCA 

49 - was substantially answered by the recent analysis in Carter Holt Harvey Woodproducts 

Australia Pty Ltd v The Commonwealth ((2019) 93 ALJR 807 at 829-830 [83]- [84], 832-833 

[94]).  The answer is informed in part by recognition of: 

(a) the fundamental nature of an equitable interest as something that “is not carved 

out of a legal estate but impressed upon it” (DKLR Holding Co (No 2) Pty Ltd 

v Commissioner of Stamp Duties (NSW) (1982) 149 CLR 431 at 474); and  

(b) in part by recognition of the consistency with the objects of the Bankruptcy Act 

of the trustee of the estate of the bankrupt automatically obtaining the legal 

estate in property held by the bankrupt in which the bankrupt has an equitable 

interest in order better to secure the realisation of that equitable interest for the 

benefit of creditors.  

10 Those considerations combine to support the answer, succinctly expressed more than a 

century ago by Sir George Jessel MR in Morgan v Swansea Urban Sanitary Authority ((1878) 

9 Ch D 582 at 585), that: 

“… under the Bankruptcy Act, where a trustee has no beneficial interest, the 

legal estate does not pass; but where he has, it does pass”.  

11 Where the legal estate in the property held on trust by the bankrupt passes to the trustee 

of the estate of the bankrupt, it passes with all of the equitable interests that were impressed on 

it when it remained in the hands of the bankrupt: equitable interests of the bankrupt as well as 

equitable interests of the beneficiaries of the trust (see Official Trustee in Bankruptcy v Ritchie 

(1988) 12 NSWLR 162 at 174).   

12 Where the property held on trust by the bankrupt out of which the bankrupt has an 

entitlement in equity to be indemnified comprises legal title to land registered under the Real 

Property Act 1900 (NSW), the slight variation to the principles just stated is that, by operation 

of s 58(2) of the Bankruptcy Act, what is vested in the trustee of the estate of the bankrupt upon 

bankruptcy, and until the trustee can obtain legal title by registration, is not the legal estate but 

the equitable estate: see sec 90 of the Real Property Act 1900 (NSW).  Like the legal estate 

which passes to the trustee of the estate of the bankrupt under subsec 58(1), the equitable estate 
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which passes to the trustee of the estate of the bankrupt under subsec 58(2) passes with all of 

the equitable interests that were impressed on the legal estate when the legal estate remained 

in the hands of the bankrupt (Lewis v Condon [2013] NSWCA 204; (2013) 85 NSWLR 99 at 

119 [91]- [92]). 

13 In Official Trustee in Bankruptcy v Ritchie, Powell J rejected a contention that, although 

property held by a bankrupt as trustee for another is property within the meaning of the 

definition of “property” in subsec 5(1) of the Bankruptcy Act 1966, it is not property divisible 

among creditors within the meaning of sec 116 of the Bankruptcy Act 1966, and, therefore, 

does not vest in the bankrupt’s trustee in bankruptcy under sec 58 of the Bankruptcy Act 1966. 

It is said that “authorities of long standing” for the “broad and general principle” that a “trustee 

in a bankruptcy takes only the property of the bankrupt, and takes it subject to all the liabilities 

and equities which affect it in the bankrupt's hands” [emphasis added], Powell J stated (in 

Official Trustee in Bankruptcy v Ritchie (1988) 12 NSWLR 162 at 174): 

“Although one cannot regard the matter as one which is completely free from 

doubt, it seems to me that the better view is that, even if the true position were 

that Mr Ritchie's [the bankrupt's] rights under the contract were held upon trust 

for Mrs Ritchie, those rights became vested in the Official Receiver upon the 

making of the sequestration order, but the benefit of those rights was to be 

regarded as held ... upon trust for Mrs Ritchie”. 

14 In Lewis v Condon, the Court of Appeal of the Supreme Court of New South Wales 

held that, where land subject to the Real Property Act 1900 (NSW) had been held by a bankrupt 

on trust for others, a trustee in bankruptcy who was registered as proprietor under sec 90 of the 

Real Property Act 1900 (NSW) also held the land on trust.  Leeming JA (with whom McColl 

JA and Sackville A-JA agreed) stated (Lewis v Condon [2013] NSWCA 204; (2013) 85 

NSWLR 99 at 119 [91]- [92]): 

“[91] Upon the making of the sequestration order ..., s 58 of the Bankruptcy 

Act 1966 (Cth) applied.  That had the effect that such interest as Colleen [the 

bankrupt] had in the Property vested forthwith in equity in Mr Condon [the 

trustee in bankruptcy].  Legal title did not vest forthwith in Mr Condon. (Section 

90 of the Real Property Act establishes a procedure whereby a trustee in 

bankruptcy can obtain registration as proprietor of land pursuant to the vesting 
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effected by s 58(2) of the Bankruptcy Act [1966].) Mr Condon ultimately took 

advantage of that procedure to become registered proprietor of the Property and 

thereby acquire legal title. 

[92] But it is clear law that those statutory vestings do not destroy any trust 

of which the bankrupt was a trustee. Section 116(2)(a) of the Bankruptcy Act 

[1966] excludes from the vesting property held by the bankrupt in trust for 

another person, and s 82 of the Real Property Act excludes notice of trusts on 

the register.  It follows that neither the vesting effected by s 58(1) nor the title 

created by registration of a transfer of an ‘estate in fee simple’ to Mr Condon 

on which he relied destroyed any trusts in respect of the Property.” 

15 The High Court in Boensch v Pascoe [2019] HCA 49, [87] recognised one qualification 

to what was stated by Powell J in Official Trustee in Bankruptcy v Ritchie and by Leeming JA 

in Lewis v Condon, but otherwise said those decisions are “substantially correct” (at [87]).  The 

one qualification is that: property held by a bankrupt on trust for another will not vest in the 

bankrupt’s trustee in bankruptcy if the bankrupt does not have any interest in the property, 

whether vested or contingent, and no matter how remote (subject to applicable laws as to 

remoteness of vesting).  But that is not to say – so the High Court observed2 - that either Official 

Trustee in Bankruptcy v Ritchie or Lewis v Condon was wrongly decided.  In each case, it 

appears that the ultimate decision might have been justified even on the assumption that the 

bankrupt had no beneficial interest in the trust property in issue. 

16 As was recently demonstrated in Carter Holt Harvey Woodproducts Australia Pty Ltd 

v The Commonwealth ([2019] HCA 20; (2019) 93 ALJR 807 at 817-818 [25]- [28] per Kiefel 

CJ, Keane and Edelman JJ, 832-833 [94] per Bell, Gageler and Nettle JJ (Gordon J agreeing at 

835 [106]); [2019] HCA 20; 368 ALR 390 at 401-402, 421, 424), a proper understanding of 

the manner and extent of the vesting of a bankrupt’s property under the Bankruptcy Act 1966 

in the trustee in bankruptcy is informed by the long history of interaction between courts of 

law and equity in applying earlier bankruptcy legislation.  Significantly for what follows, upon 

a petition under the Bankrupts Act 1571 (13 Eliz c 7; see generally Smith v Mills (The Case of 

Bankrupts) [1584] EngR 15; (1584) 2 Co Rep 25a [76 ER 441]), commissioners appointed by 

the Lord Chancellor were empowered to assign all that a bankrupt could “lawfully depart 

 
2 Boensch v Pascoe [2019] HCA 49, [87].   
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withal” for the benefit of the bankrupt’s creditors.  Consistently with the requirement to 

construe bankruptcy statutes beneficially in favour of creditors, the property so assigned 

included even a “possibility” of right – a term commonly used in bankruptcy statutes (see 

Bankrupts Act 1623, s 12; Bankrupts Act 1732 (5 Geo II c 30), s 1), and consistently understood 

as referring to any “contingent interest” (see Higden v Williamson [1731] EngR 26; (1731) 3 P 

Wms 132 at 133 per Jekyll MR [1731] EngR 26; [24 ER 1000 at 1000], affd (1732) 3 P Wms 

133 per Lord King LC [1731] EngR 26; [24 ER 1000]), as distinct from a mere expectancy 

(Higden v Williamson [1731] EngR 26; (1731) 3 P Wms 132 at 133 per Jekyll MR [1731] EngR 

26; [24 ER 1000 at 1000], affd (1732) 3 P Wms 133 per Lord King LC [1731] EngR 26; [24 

ER 1000]; Jewson v Moulson [1742] EngR 123; (1742) 2 Atk 417 at 420-421 per Lord 

Hardwicke LC [1742] EngR 123; [26 ER 652 at 654]; cf Jacobson v Williams [1717] EngR 18; 

(1717) 1 P Wms 382 at 385-386 per Lord Cowper LC [1717] EngR 18; [24 ER 435 at 436]. 

See also Bankrupts Act 1732, s 1; Bankrupts (England) Act 1825 (6 Geo IV c 16), s 63).  

17 Courts of equity resolved (Jacobson v Williams [1717] EngR 18; (1717) 1 P Wms 382 

at 383 per Lord Cowper LC [1717] EngR 18; [24 ER 435 at 435]) that “the assignees in the 

commission”, who “claimed under the bankrupt”, “ought not to be in a better case than the 

bankrupt himself” and, therefore, that the property passed subject to equities in favour of third 

parties. Thus, where the bankrupt had no beneficial interest capable of being applied for the 

creditors’ benefit, the assignees could be compelled in equity to settle the property upon trust 

for (Bennet v Davis [1725] EngR 7; (1725) 2 P Wms 316 at 318-319 per Jekyll MR [1725] 

EngR 7; [24 ER 746 at 747]) – or, in some circumstances, to convey the property to (Ex parte 

Dumas (1754) 2 Ves Sen 582 at 585 per Lord Hardwicke LC [28 ER 372 at 373]) – the cestuis 

que trust. 

18 Although courts of law had traditionally refused to take notice of trusts (Pawlett v 

Attorney General (1667) Hardr 465 at 469 per Hale CB [145 ER 550 at 552]), during the latter 

half of the eighteenth century they began to consider the position in equity following 

assignments in bankruptcy (as well as other principles “established on the other side of the 

hall” of Westminster (Alexander v Owen [1786] EngR 102; (1786) 1 TR 225 at 227 per Buller 

J [1786] EngR 102; [99 ER 1064 at 1065])).  

19 In Scott v Surman, Willes LCJ appealed ((1742) Willes 400 at 402 [125 ER 1235 at 

1236-1237]) to “the rule concerning circuity of action” as supplying a rationale for why a trust 

might limit what vests in the assignees in bankruptcy “even at law”: that “it would be very 
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absurd to say that any thing shall vest in the assignees for no other purpose but in order that 

there may be a bill in equity brought against them by which they will be obliged to refund and 

account”.  In accordance with that rationale, the decision of the Court of King’s Bench in Winch 

v Keeley established ([1787] EngR 38; (1787) 1 TR 619 at 622-623 per Ashhurst J, 623 per 

Buller J [1787] EngR 38; [99 ER 1284 at 1286]) that property held by a bankrupt on trust for 

another would not pass at all to the bankrupt’s trustee in bankruptcy if the bankrupt had no 

beneficial interest in the property whatsoever.  But if, at the time of bankruptcy, the bankrupt 

had any form of valid beneficial interest in the property (whether vested or contingent), the 

whole of the property passed to the bankrupt’s trustee, “subject to the rights and equities which 

would affect it in the hands of the bankrupt” (Tailby v Official Receiver (1888) 13 App Cas 

523 at 538 per Lord FitzGerald).   

20 In some of the older authorities, the nature of the interest sufficient to have that effect 

was described in terms of: 

(a) the “most remote possibility of interest” or “any thing from which a benefit to 

the creditors would result” (Carpenter v Marnell [1802] EngR 97; (1802) 3 Bos 

& Pul 40 at 41 per Lord Alvanley CJ (Heath, Rooke and Chambre JJ agreeing 

at 42) [1802] EngR 97; [127 ER 23 at 24]); or  

(b) “might result” (Carvalho v Burn [1833] EngR 41; (1833) 4 B & Ad 382 at 393 

per Littledale J [1833] EngR 41; [110 ER 499 at 503]).  

21 Littledale J summarised the position in Carvalho v Burn ([1833] EngR 41; (1833) 4 B 

& Ad 382 at 393-394 [110 ER 499 at 503]) as:  

“It is quite clear that the assignment [in bankruptcy] vested in the assignees all 

the personal estate and effects in which the bankrupt was, at the time of the act 

of bankruptcy, beneficially interested (with the statutory exceptions, [6 Geo IV 

c 16, ss 81, 82, 86, 112]); but as the object of the assignment of the bankrupt’s 

property is, that it may be applied to the payment of his debts, it is equally clear 

that nothing passed by it which the bankrupt then held in trust for others, or in 

which he had only a mere legal interest, Scott v Surman, Winch v Keeley, 

Carpenter v Marnel, Gladstone v Hadwen; but if, at the time of the act of 

bankruptcy, the bankrupt possessed a possibility of interest, from which a 
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benefit to his creditors might result, if he had the legal interest in any property, 

and it was uncertain whether he would hold any part of that property, or if any, 

what part, as a trustee for others, the whole would pass by the assignment: it 

could not remain in the bankrupt subject to be transferred on a future 

contingency: and if it did pass to the assignees, it could not be divested out of 

them in whole or in part by the happening of events subsequent to the act of 

bankruptcy, which might make them hold the whole, or some specific part as 

trustees merely; for there is no provision in the statute which takes a right out 

of the assignees, that has once been vested in them.” [emphasis added] 

22 It should be understood, however, that such terms bore a different meaning at that time. 

According to current acceptation, terms such as “the most remote possibility of interest”, or 

anything from which a benefit to creditors “might result” (subparas 20(a), (b) above), might be 

thought to suggest the mere possibility that the bankrupt may have or acquire a beneficial 

interest in the property.  But, consistently with the historical usage outlined above, they are 

properly to be understood as describing a contingent beneficial interest which is extant and 

valid; and as recognising that such an interest is capable of being immediately realised for the 

benefit of a bankrupt’s creditors, even if it is likely to vest after the period of bankruptcy (see 

Caraher v Lloyd [1905] HCA 18; (1905) 2 CLR 480 at 490-491 per Griffith CJ for the Court. 

See also Peter v Shipway [1908] HCA 52; (1908) 7 CLR 232 at 244 per Griffith CJ, 260-261 

per Higgins J).   

23 Accordingly, where the bankrupt has such a contingent interest – or a vested beneficial 

interest – in property, the property itself will pass in bankruptcy, subject to the equities in favour 

of third parties.  By contrast, where the bankrupt has but a mere expectancy, or a “possibility 

of becoming entitled in the future to a proprietary right” (see Norman v Federal Commissioner 

of Taxation [1963] HCA 21; (1963) 109 CLR 9 at 26 per Windeyer J), no property can pass 

unless and until it is acquired by or devolves upon the bankrupt during the period of bankruptcy, 

as the High Court previously has held (see Caraher v Lloyd ([1905] HCA 18; (1905) 2 CLR 

480 at 491-492. See also Cummings v Claremont Petroleum NL (1996) 185 CLR 124 at 133 

per Brennan CJ, Gaudron and McHugh JJ, cf at 145 per Dawson and Toohey JJ).  As the Court 

of Exchequer in effect held in Parnham v Hurst ([1841] EngR 839; (1841) 8 M & W 743 at 

748 per Parke B, 750 per Alderson B, 750-751 per Rolfe B [1841] EngR 839; [151 ER 1239 at 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/ArgusLawRp/1905/61.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/ArgusLawRp/1908/106.html
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1242-1243]), nothing passes where there is merely the forensic possibility of a beneficial 

interest in the bankrupt being established. 

24 At the same time, it is also important to keep in mind that a bankrupt trustee’s vested 

or contingent beneficial interest in trust property sufficient for the property to pass to the 

bankrupt’s trustee in bankruptcy may arise either: 

(a) under the express terms of the trust; or  

(b) as including by reason of the bankrupt trustee’s right to be indemnified out of 

the trust property for obligations incurred in the bankrupt’s capacity as trustee 

(see Boensch v Pascoe [2019] HCA 49, [92]).   

25 Farwell LJ in effect summarised the position in Governors of St Thomas's Hospital v 

Richardson ([1910] 1 KB 271 at 284), under provisions of the Bankruptcy Act 1883 (46 & 47 

Vict c 52), which were relevantly no different from the applicable provisions of the Bankruptcy 

Act 1966, as follows:  

“[T]he property of the bankrupt does not include property held by the bankrupt 

on trust for any other person.  But it does include property held by the bankrupt 

on any trust for his own benefit, and when ... he holds property to secure his 

own right of indemnity in priority to all claims of any cestui que trust, and the 

retention of such property is necessary to give full effect to such right, it follows 

that the property, ie, the legal estate, and right to possession vest in the trustee 

in bankruptcy to the extent to which they were vested in the bankrupt.  The law 

is stated by Jessel MR in Morgan v Swansea Urban Sanitary Authority ((1878) 

9 Ch D 582 at 585), where he says, ‘Under the Bankruptcy Act (Bankruptcy Act 

1869 (32 & 33 Vict c 71)), where a trustee has no beneficial interest, the legal 

estate does not pass; but where he has it does pass,’ ... The true test is, Can the 

trustee be compelled to convey the estate to the cestui que trust? If he can, then 

it does not pass to his trustee in bankruptcy, but if he cannot, then the property 

does pass.” 

26 Where, therefore, property is held by a bankrupt on trust for another, then, upon the 

making of a sequestration order, the property will pass to the bankrupt’s trustee in bankruptcy 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ba1966142/
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ba1966142/
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(subject to the trust), unless the bankrupt has no valid beneficial interest in the property (see 

Carter Holt [2019] HCA 20; (2019) 93 ALJR 807 at 818 [28] per Kiefel CJ, Keane and 

Edelman JJ, 833 [94] per Bell, Gageler and Nettle JJ (Gordon J agreeing at 835 [106]); [2019] 

HCA 20; 368 ALR 390 at 402, 421, 424).  And, ordinarily, the burden of proving the absence 

of such a beneficial interest is on the bankrupt (cf Trott v Smith [1844] EngR 218; (1844) 12 

M & W 688 at 703 per Tindal CJ for the Court of Exchequer Chamber [1844] EngR 218; [152 

ER 1375 at 1381-1382]. See Bullen and Leake, Precedents of Pleadings in Personal Actions 

in The Superior Courts of Common Law, 3rd ed (1868) at 519-520).   

27 The position is complicated where the property is subject to a statutory registration 

scheme, such as the Torrens system.  Notwithstanding subsec of the Bankruptcy Act 1966, a 

legal estate or interest in land subject to the Real Property Act cannot pass to the bankrupt’s 

trustee in bankruptcy unless and until the trustee in bankruptcy applies under sec 90 of the Real 

Property Act 1900 (NSW) to be, and is, registered as proprietor of the land.  Nevertheless, so 

long as the bankrupt has some beneficial interest in the property, then, upon the making of a 

sequestration order, the estate or interest of which the bankrupt is registered proprietor vests 

forthwith in equity in the trustee in bankruptcy, perforce of subsec 58(2) of the Bankruptcy Act 

1966, and the trustee in bankruptcy may then apply to be registered as legal proprietor of that 

estate or interest in accordance with sec 90 of the Real Property Act 1900 (NSW) (See and 

compare Lewis v Condon [2013] NSWCA 204; (2013) 85 NSWLR 99 at 119 [91] per Leeming 

JA).   

28 However, after the trustee in bankruptcy is so registered as proprietor, he or she will 

hold the estate or interest subject to the equities to which it was subject in the hands of the 

bankrupt.  And that is so notwithstanding the principle of indefeasibility embodied in sec 42 of 

the Real Property Act 1900 (NSW) (see Frazer v Walker [1967] 1 AC 569 at 585 per Lord 

Wilberforce for the Privy Council) because, plainly enough, the provision in that Act for a 

trustee in bankruptcy to become a registered proprietor cannot have been intended to supply a 

means to circumvent limitations on the property divisible among creditors under the 

Bankruptcy Act 1966 (see and compare Sempill v Jarvis (1867) 6 SCR (NSW) Eq 68 at 71-72 

per Hargrave J).   

29 The decision in Boensch v Pascoe [2019] HCA 49 was indeed informative bother 

historically and judicially.  It is recommended as a must read for those who are interested in this 

topic.   
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