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The lockdown



Vaccinating the population

We are now at the stage of the 
Covid-19 pandemic where a 
number of safe and effective 
vaccines have been developed and 
made available throughout the 
world.  Presently in Australia 
73.7% of the adult population 
have received their first dose and 
61.9% have received their second 
dose.



Vaccines for 
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Vaccine 
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The common 
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Headline Issues
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“Dr Jenner presents his 
compliments to Mr Long 
and is sorry it is not in his 
power to send him today 
any vaccine virus he can 

depend upon, but Mr Long 
may be assured of its being 
sent as soon as possible”.

* Our current political leaders may recognise
Dr Jenner’s embarrassment at his short 
supply.

*<https://onlineonly.christies.com/s/books-
manuscripts-photographs-middle-ages-
moon/edward-jenner-1749-1823-
11/116379>.

Edward Jenner, British Physician



The history of 
vaccinations 

mandated by law

• The first regulations requiring smallpox 
vaccination were passed in 1806 in two 
Napoleonic Principalities which are now part of 
Italy. 

• By 1810 a law was passed requiring smallpox 
vaccination for all French university students.

• In 1816 Sweden passed a law requiring 
vaccination of the general population, albeit with 
an exemption for conscientious objectors.*  
Massachusetts had passed a similar law in 1809.

• The United Kingdom Parliament passed the 
Vaccination Act of 1853, which required all 
newborns to be vaccinated against smallpox 
before reaching the age of three months.

• The United Kingdom Parliament passed the 
Vaccination Act of 1898, which enabled parents 
to conscientiously object to vaccines and also 
dropped cumulative penalties against parents 
unwilling to vaccinate their children.



Reluctance of Australian Government 
to mandate vaccinations

Speaking to radio station 3AW on 19 August 
2020, the Prime Minister said that his 
Government would make the Covid-19 
vaccine… 

“…as mandatory as you can possibly make 
it”

Speaking to 2GB a few hours later, he said 
in response to a concerned caller: 

“Can I be really clear to everyone? It is not 
going to be compulsory to have the vaccine 

… there are no compulsory vaccines in 
Australia.”*  

*“Could the Government make a COVID-19 vaccine mandatory in 
Australia?”, ABC News Fact Check 
<https://www.abc.net.au/news/2020-09-16/fact-file-mandatory-
vaccination-is-it-possible/12661804?nw=0>.



Mandates by 
State and 
Territory 

Governments

• State and territory governments 
have made public health orders 
requiring certain workers to be 
vaccinated against COVID-19. 

• Employers and individual 
workers need to comply with 
public health orders that apply to 
them.

• E.g. Residential Aged Care 
Facility Worker Access 
Directions (No. 5) under the 
Public Health Act 2016 (WA)



Vaccination status: “up to date”?

• ATAGI: 
• All individuals aged 16 years and over are 

recommended to receive a COVID-19 vaccine 
booster dose to maintain an “up-to-date” 
status.

• WA: 
– All workers who came under an existing 

vaccine mandate will now be required to have 
a third dose. 

• VIC:
– Some workers will now be required to have a 

third dose.
• NSW: 

– State of flux. Only residential, in-home and 
community aged care workers required to 
have third dose.



There is a term implied 
in law in every contract 

of employment 
requiring an employee 

to obey the “lawful and 
reasonable directions” 

of their employer.
Does this extend to 

requiring vaccination?

• R v Darling Island Stevedoring & 
Lighterage Co Ltd; Ex parte Halliday
(1938) 60 CLR 601, 621–622

o What is a “lawful and reasonable 
direction” from an employer to a 
worker?



• Glover v Ozcare [2021] FWC 
2989

o Aged-care employee 
dismissed for declining to 
comply with lawful and 
reasonable direction to 
receive influenza 
vaccination.

• Ozcare was entitled to implement a 
vaccination mandate in the workplace as 
an assurance to clients and their families 
as part of its commitment to safe and 
high-quality care



o Kimber v Sapphire 
Coast Community 

Aged Care Ltd [2021] 
FWCFB 6015

Employee was dismissed as 
a receptionist by an aged 
care facility for failing to 

comply with a vaccine 
mandate. The employee 

alleged she had an adverse 
reaction to the influenza 

vaccine in 2016 and did not 
want to be vaccinated in 

2020

o The employee declined to be vaccinated and 
presented evidence in support of her reasons 
for not wanting to be vaccinated.

o The employer dismissed the employee from 
her employment because it formed the view 
she could not perform her duties as a 
receptionist because she did not have a valid 
medical reason for being exempted from the 
March and June 2020 Public Health Orders 
which mandated vaccines for workers in aged 
care facilities.

o On appeal, the majority of the  Full Bench of 
the FWC declined to grant permission to 
appeal. Central to the consideration of the 
Full Bench was the determination that the 
medical condition that underpinned an 
exemption, had to be objectively determined 
as a medical contraindication for the 
influenza vaccine by reference to the 
Australian Immunisation Handbook and 
expert evidence



“Date …..

To whom it may concern

Request for access to a Residential Aged Care Facility (RACF) for reasons permitted under the NSW 
Public Health (COVID-19 Aged Care Facilities) Order (No 2) 2020 (the Order).
I am a registered medical practitioner.
I certify that, .… has the following medical contraindication to this season’s influenza vaccine:
[ ] anaphylaxis after a previous dose of any influenza vaccine
[ ] anaphylaxis after any component of an influenza vaccine
[ ] history of Guillain-Barré Syndrome whose first episode occurred within 6 weeks of receiving an 
influenza vaccine
[ ] cancer immuno-oncology therapies (checkpoint inhibitors) – The patient has been advised to consult 
with their treating oncologist about the risks and benefits of influenza vaccination
[ ] other medical contraindication; being …..
*Note - Fluad Quad and Afluria Quad state that people with egg allergy (non-anaphylaxis) can receive 
an age-appropriate dose and therefore will not qualify for a medical contraindication
I certify that the above mentioned person has a medical contraindication and is not required to have an 
up-to-date vaccination against influenza prior to entry into a RACF.
. . .

The approved “Influenza Vaccine Medical Contraindication Form” (IVMC form) 
for exemption from the vaccination requirement included, 

for relevant purposes, the following:





CFMEU & Anor v 
Mt Arthur Coal Pty 

Limited [2021] FWCFB
6059 

• The Site Access Requirement was 
prima facie lawful, but it was not 
reasonable because Mt Arthur had 
breached health and safety 
obligations by failing to 
meaningfully consult its workforce 
on the vaccine mandate as required 
by ss 47-49 WHS Act 2011 (NSW).

• However, if Mt Arthur had 
meaningfully consulted its 
employees, it “would have provided 
a strong case in favour of a 
conclusion that the Site Access 
Requirement was a reasonable 
direction”: at [253]. 



CFMEU v BHP 
[2022] FWC 81

• Unions argued site access 
requirement was not a lawful 
direction because BHP had 
not complied with the Privacy 
Act 1988 (Cth).

• FWC found it was: 

o a lawful and reasonable 
direction; and 

o not in breach of privacy law as 
there had been valid consent to 
the collection and the collection 
was reasonably necessary for 
one or more of BHP’s functions 
or activities.



Brasell-Dellow & Ors v 
State of Queensland & 
Ors [2021] QIRC 356 

• A direction that all QPS police 
officers to be vaccinated against 
Covid 19 unless they fall within 
an exemption was a lawful and 
reasonable direction to police 
officers and did not unilaterally 
vary the terms and conditions of 
their employment

• Discussion of the duty to consult 
workers in relation to Covid-19 
matters relating to work health 
and safety: see ss.47-49 of the 
WHS Act 2011 (Qld)



Kassam v Hazzard; Henry 
v Hazzard (2021) 396 

ALR 302; [2021] NSWCA
299

Kassim v Hazzard, Henry 
v Hazzard [2021] NSWSC

1320

• Court held that Public Health 
Orders made which inter alia 
prevented some people from 
working the construction, 
aged care and education 
sectors unless they have been 
vaccinated with one of the 
approved Covid-19 vaccines 
were valid to protect public 
health



Fly in fly out workers



No jab, no play: AFL’s 
hardline stance

No jab, no play: AFL’s hardline stance
CLUBS TO BE ALLOWED TO SACK ANTI-VAX PLAYERS

AFL clubs will have the right to sack players who refuse to 
be vaccinated under a new hard-line mandate released 
by the league on Thursday.

The new policy means all players and club football 
program staff must be vaccinated by February 18 to take 
part in Round 1 next year.

AFLW players must be fully vaccinated by December 17 
ahead of the January 6 start to their season.

Clubs will have a number of options if players refuse the 
jab, including putting them on an inactive list and paying 
them a portion of their salaries — 25 per cent of AFLW 
salaries or the CBA minimum base salary for AFL players.

Clubs can also terminate a player’s contract with the 
player’s permission or keep them on their lists but not 
play them in 2022 — again on a reduced salary.

If by May 18 next year players are not vaccinated, the 
policy states the clubs can: “Exercise any rights the club 
may have at law to terminate the player’s playing 
contract”.

The AFL said yesterday it needed to share responsibility 
and address the risk of exposure to Covid-19.

The policy establishes a process for medical exemptions 
for players who are unable to be vaccinated.



Is the workplace 
“open plan”, or 
are employees 

effectively able to 
avoid physical 

proximity to one 
another?

How many 
employees are 

typically 
present in the 
workplace?

Does the 
workplace involve 

contact with the 
general public?

What are 
the individual 
reasons for the 

employee 
declining to 

have the 
vaccine?

Are there likely 
to be 

“vulnerable” 
persons in the 
workplace?

What matters need to be considered before an employer 
issues a direction to employees to receive the 

Covid-19 vaccination?



Example:

Kuru v Cheltenham Manor Pty Ltd [2021] FWC 949

• Aged care employee dismissed for violating lawful and 
reasonable direction implementing “zones” in aged care 
home, across which staff were not to mix, to address 
risk of Covid-19 transmission.

Reasonableness of other directions that an employer may 
give in relation to the Covid-19 risk



Thompson v IGT (Australia) 
Pty Ltd [2008] FCA 994

o Employer issued 
lawful and reasonable 
direction to employee 
to undergo medical 
assessment after 
chronic absences.

Can an employer require testing for
Covid-19 by employees?



19 Primary duty of care

(1) A person conducting a business or undertaking must ensure, so far as is reasonably 
practicable, the health and safety of:

(a) workers engaged, or caused to be engaged by the person; and
(b) workers whose activities in carrying out work are influenced or directed by the person;
while the workers are at work in the business or undertaking.

(2) A person conducting a business or undertaking must ensure, so far as is reasonably 
practicable, that the health and safety of other persons is not put at risk from work carried out 
as part of the conduct of the business or undertaking.

(3) Without limiting subsections (1) and (2), a person conducting a business or undertaking 
must ensure, so far as is reasonably practicable:

(a) the provision and maintenance of a work environment without risks to health and 
safety; and

(b) the provision and maintenance of safe plant and structures; and
(c) the provision and maintenance of safe systems of work; and
(d) the safe use, handling and storage of plant, structures and substances; and
(e) the provision of adequate facilities for the welfare at work of workers in carrying out 

work for the business or undertaking, including ensuring access to those facilities; and

Primary duty under Workplace Health & Safety Act 
(2020) (Cth) and (WA)



(f) the provision of any information, training, instruction or supervision that is necessary to 
protect all persons from risks to their health and safety arising from work carried out as part of 
the conduct of the business or undertaking; and

(g) that the health of workers and the conditions at the workplace are monitored for the 
purpose of preventing illness or injury of workers arising from the conduct of the business or 
undertaking.

(4) If:
(a) a worker occupies accommodation that is owned by or under the management or 

control of the person conducting the business or undertaking; and
(b) the occupancy is necessary for the purposes of the worker’s engagement because other 

accommodation is not reasonably available;
the person conducting the business or undertaking must, so far as is reasonably 

practicable, maintain the premises so that the worker occupying the premises is not exposed to 
risks to health and safety.

(5) A self-employed person must ensure, so far as is reasonably practicable, his or her own 
health and safety while at work

Note: A self-employed person is also a person conducting a business or undertaking for the 
purposes of this section.

Section 19 (continued)



Primary Duty

“Section 19(2) is part of a strict liability to 
“ensure” a result. The offence is based upon 
risk, not outcome. Hence, no individual rights 
need be violated before the duty is breached. The 
duty is a general one concerned with regulating 
safety in the workplace. That general regulation 
is consistent with the 1972 recommendations of 
the committee chaired by Lord Robens to move 
away from a "haphazard mass of ill-assorted 
and intricate detail partly as a result of 
concentration upon one particular type of 
target". The WHS Act, and s 19 in particular, 
thus follows the recommended model of 
imposing general duties, supported by 
regulations and codes of practice, requiring 
employers to participate in the making and 
monitoring of arrangements for health and 
safety in the workplace.” 
(footnotes omitted). 

Work Health Authority v Outback Ballooning Pty Ltd
[2019] HCA 2, (2019) 266 CLR 428 at [163]



Samardzic v New South Wales [2004] NSWSC 15

Employer vaccination programs

a) ensure the vaccinations are carried out by suitably qualified medical 

professionals;

b) not give employees health advice but encourage them to get their own 

health advice;

c) ensure that any direction that a workforce be vaccinated is on relevant 

health advice, any legislation as well as the nature of the business in 

question and the duties to be performed by the employees; and

d) ensure communications are consistent with the guidance from the 

Therapeutic Goods Administration (TGA) under the Commonwealth 

Department of Health (https://www.tga.gov.au/communicating-about-covid-

19-vaccines).

https://www.tga.gov.au/communicating-about-covid-19-vaccines


• See K Eichelbaum, “Is Mandatory 
Vaccination an Unjustified Limit on 
Human Rights?” (2019) 25 
Auckland University Law Review 
105.

• Horvath v City of Leander, 946 F.3d 787, 789 (5th Cir. 2020)

o Fire Department offered reasonable accommodation to employee with a bona 
fide religious objection to vaccination, and therefore its dismissal of him for 
failure to comply with the direction or accept the alternative accommodation 
did not violate anti-discrimination law

Is Mandating vaccination a justifiable 
limitation on Human Rights of employees?



Can an employee refuse to work in a workplace 
with an unvaccinated colleague?



28 of the Workplace Health & Safety Act
Various duties are imposed upon workers, including to take reasonable care 
that his or her acts or omissions do not adversely affect the health and 
safety of other persons.  

84 Right of worker to cease unsafe work
A worker may cease, or refuse to carry out, work if the worker has a 

reasonable concern that to carry out the work would expose the worker to a 
serious risk to the worker’s health or safety, emanating from an immediate 
or imminent exposure to a hazard.

Work Health & Safety Act



Qantas charged for 
standing down cleaner who 
raised COVID-19 concerns

Qantas charged under s.104 of the 
NSW Work Health and Safety Act 
for breaches of workplace safety 
law after Qantas stood down a 
worker who raised concerns about 
potential exposure of workers to 
Covid-19 whilst cleaning aircraft in 
early 2020
Qantas were ordered to do more to 
protect staff and customers from 
Covid-19 



The roadmap out of lockdown

The issues of whether an employer can require employees to be 
vaccinated are profoundly important for Australia’s pathway out 
of the Covid-19 pandemic, especially in the light of the 
concerning trends against vaccination based on misinformation 
campaigns, and the Commonwealth government’s position that 
it will not enact mandatory vaccine laws.  
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