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Bases for 
the duty

Statute

Common Law 



Rule 29.5 of the Legal Profession Uniform Law 
Australian Solicitors’ Conduct Rules 2015

A prosecutor must disclose to the opponent as soon as practicable 

all material (including the names of and means of finding 

prospective witnesses in connection with such material) available 

to the prosecutor or of which the prosecutor becomes aware which 

could constitute evidence relevant to the guilt or innocence of the 

accused other than material subject to statutory immunity, unless 

the prosecutor believes on reasonable grounds that such 

disclosure, or full disclosure, would seriously threaten the 

integrity of the administration of justice in those proceedings or 

the safety of any person.



Rule 87 of the Legal Profession Uniform Conduct 
(Barristers) Rules 2015

A prosecutor must disclose to the opponent as soon as practicable 

all material (including the names of and means of finding 

prospective witnesses in connection with such material) available 

to the prosecutor or of which the prosecutor becomes aware which 

could constitute evidence relevant to the guilt or innocence of the 

accused other than material subject to statutory immunity, unless 

the prosecutor believes on reasonable grounds that such 

disclosure, or full disclosure, would seriously threaten the 

integrity of the administration of justice in those proceedings or 

the safety of any person.



Chapter 13 of the ODPP (NSW) Prosecution 
Guidelines

Prosecutors are under a continuing obligation to fully disclose to 

the accused all material known to them in a timely manner that 

on their sensible appraisal:

1. is relevant or possibly relevant to an issue in the case

2. raises or possibly raises a new issue that is not apparent from 

the evidence the prosecution proposes to rely on

3. holds out a real as opposed to fanciful prospect of providing a 

lead to evidence that goes to either of the previous two 

situations. 



Chapter 13 of the ODPP (NSW) Prosecution 
Guidelines (cont.)

The prosecution’s duty of disclosure does not extend to disclosing 

material relevant only:

1. to the credibility of defence (as distinct from prosecution) 

witnesses

2. because it might deter the accused from leading false evidence 

in his or her case in respect of a fact not otherwise in issue, 

and therefore not foreseeably relevant to the proceedings at the 

time the prosecution became aware of the material. 



Chapter 13 of the ODPP (NSW) Prosecution 
Guidelines (cont.)

In all matters prosecuted by the ODPP, police and other 

investigative agencies must, in addition to providing the brief :

1. notify the ODPP of all other documentation, material and 

information, including that concerning any proposed witness, 

that might be relevant to either the prosecution or the defence

2. disclose such documentation, material or information to the 

ODPP, if requested

3. certify that the DPP has been notified of all such 

documentation, material and other information



Section 15A(1) of the Director of Public 
Prosecutions Act 1986

Law enforcement officers investigating alleged offences have a 

duty to disclose to the Director all relevant information, 

documents or other things obtained during the investigation that 

might reasonably be expected to assist the case for the 

prosecution or the case for the accused person.



Chapter 13 of the ODPP (NSW) Prosecution 
Guidelines (cont.)

Exceptions:

1. Where disclosure could affect an individual’s safety, jeopardise 

investigations, affect the flow of confidential information to and 

between justice agencies, prejudice the criminal justice process 

or diminish public confidence in the criminal justice system;

2. Where the material may be subject to a claim of legal privilege 

(other than that over which the Director has claim), public 

interest immunity or statutory immunity.



Police Prosecutors

Email from Superintendent Dixon (Director, Prosecuting 

Operations) to all NSW Police Prosecutors on 28 March 2014:

“The Police Prosecution Command SOPs (Role of the 

Prosecutor) makes it clear that Police Prosecutors have a duty

to disclose information to the defendant in criminal 

proceedings that is relevant to the issues in the case they are 

prosecuting. …



Police Prosecutors (cont.)

... In particular, the core requirement derives from the common 

law. In Mallard v R (2005) 224 CLR 125 Kirby J stated:

‘The applicable principles: The foregoing review of the 

approach of courts, in national and international 

jurisdiction, indicates the growth of the insistence of the 

law, particularly in countries observing the accusatorial 

form of criminal trial, of the requirement that the 

prosecution may not suppress evidence in its possession, 

or available to it, material to the contested issues in trial. …



Police Prosecutors (cont.)

… It must ordinarily provide such evidence to the 

defence. Especially is this so where the material evidence may

cast a significant light on the credibility or reliability of material 

prosecution witnesses or the acceptability and truthfulness of 

exculpatory evidence by or for the accused.

The list of what material must be disclosed by the prosecutor 

cannot be stated exhaustively, but the disclosure obligation 

would certainly seem to extend to an obligation:

• To provide statements of witnesses proposed to be called …



Police Prosecutors (cont.)

•   To provide advanced notice of discrepancies between a 

statement and the evidence proposed to be led

•   To provide statements of witnesses not proposed to be 

called

•   To provide prior convictions of prosecution witnesses and 

other material relevant to credit

•   To provide other material which could reasonably be seen 

as capable of assisting the defence case

•   To provide all material relevant to mitigation of sentence …



Police Prosecutors (cont.)

… This obligation of disclosure should be understood not as a 

stand alone obligation, but as a particular aspect of the 

prosecutor’s broader obligations as a minister of justice playing 

a special and refined role in the criminal justice process.

…

Have no doubt about this obligation. Do not create artificial 

exceptions in your own mind. Make it a normal part of your 

approach.”



Common law - Bradley v Senior Constable 
Chilby [2020] NSWSC 145 (Adamson J) 

“46. The accusatorial system in criminal proceedings imposes a 

duty on a prosecutor to disclose material which, first, is or might 

be relevant to an issue in the case; secondly, raises a new issue, 

the existence of which is not apparent from the prosecution case; 

or, thirdly, holds out a real prospect of providing a lead on 

evidence in the first two categories: R v Reardon (No 2) (2004) 60 

NSWLR 454; [2004] NSWCCA 197 (Reardon) at [46]-[54] (Hodgson 

JA), which was approved in R v Spiteri (2004) 61 NSWLR 369; 

[2004] NSWCCA 321. …



Common law - Bradley v Senior Constable 
Chilby [2020] NSWSC 145 (cont.)

47. The obligation requires the prosecutor to take a “broad view of 

relevance”. Hodgson JA said in [R v Reardon (No 2) [2004] 

NSWCCA 197] at [58]:

‘It was accepted for the Crown that there is no onus on the 

defence to demonstrate a forensic purpose in relation to 

material said to be subject to the Crown’s duty of disclosure. 

This is clearly correct: the defence is simply not in a position to 

know what this material is. …



Common law - Bradley v Senior Constable 
Chilby [2020] NSWSC 145 (cont.)

… It seems to me that the correct view is that a decision by the 

Crown concerning what to disclose should take a broad view 

of relevance and of what are the issues in the case. The Crown 

has all the material available to it, and one basis of the rule 

about disclosure is that it is to ameliorate the inequality of 

resources as between the Crown and the accused. In those 

circumstances, it would seem inappropriate for the prosecution 

authorities to take a narrow view as to what the defence might 

be or as to what might prove useful to the defence, as to what 

might open up useful lines of enquiry to the defence. …’



Common law - Bradley v Senior Constable 
Chilby [2020] NSWSC 145 (cont.)

48. In Gould v Director of Public Prosecutions (Cth) [2018] NSWCCA 

109; (2018) 359 ALR 142 (Gould), which followed Reardon, Basten 

JA (Johnson and Adamson JJ agreeing) said at [65]:

‘[T]he duty of disclosure extends to material which might open 

up useful lines of inquiry to the defence, without any narrow 

view being taken of what might be relevant.’



Common law - Bradley v Senior Constable 
Chilby [2020] NSWSC 145 (cont.)

49. There is scant basis in the authorities to distinguish between 

the duty of disclosure for summary offences and that applicable to 

indictable offences. In R v Garofalo [1999] 2 VR 625; [1998] VSCA 

145, Ormiston JA (Tadgell and Charles JJA agreeing) at [67] found 

it necessary to decide only that, in a trial on indictment, there is a 

duty to disclose prior relevant convictions of a prosecution 

witness. The extent of disclosure in summary proceedings did not 

arise. …



Common law - Bradley v Senior Constable 
Chilby [2020] NSWSC 145 (cont.)

… His Honour referred to Wilson v Police [1992] 2 NZLR 533; 

[1991] NZCA 179 in which the New Zealand Court of Appeal 

(Cooke P, Casey and Hardie Boys JJ) found that there may be a 

distinction and considered that prior relevant convictions of 

prosecution witnesses ought be provided as a matter of course in 

trials on indictment and, if requested, for summary offences.



Remedies

Stay

Subpoena

Costs



Apply for a stay

In Bradley v Senior Constable Chilby [2020] NSWSC 145, Adamson 

J said at [51]:

“The prosecutor’s duty of disclosure is not enforceable directly. 

Thus, an accused is not entitled to an order requiring the 

prosecution to produce particular documents covered by the 

duty or to an order for stay of the proceedings pending 

provision of particular documents: Gould at [60]-[62]. …



Apply for a stay (cont.) 

… As Basten JA explained in Gould at [63]-[64], the basis of a 

court’s jurisdiction to order a stay is its jurisdiction to prevent 

an unfair trial: see also R v Lipton (2011) 82 NSWLR 123; 

[2011] NSWCCA 247 at [120] (McColl JA, R S Hulme and Hislop 

JJ agreeing). Thus the Court has power to grant a stay until 

the duty is complied with if the substantive hearing, absent 

production of the documents, would be likely to be unfair 

(Dietrich v The Queen (1992) 177 CLR 292 at 311 (Mason CJ 

and McHugh); [1992] HCA 57) or if there is a tangible risk 

that it would be unfair (Re K [2002] NSWCCA 374 at [9]-[10] 

(Beazley JA, Sully and Simpson JJ)).”



Issue a subpoena

In R v Saleam [1999] NSWCCA 86, Simpson J (Spigelman CJ and 

Studdert J agreeing) said at [11]:

“The principles governing applications of this kind are no 

different from those governing applications for access to 

documents produced in answer to a subpoena. Before access is 

granted (or an order to produce made) the applicant must (i) 

identify a legitimate forensic purpose for which access is 

sought; and (ii) establish that it is ‘on the cards’ that the 

documents will materially assist his case.



Issue a subpoena (cont.)

In Attorney General for New South Wales v Chidgey [2008] 

NSWCCA 65, the Court reaffirmed this test at [64] and then 

affirmed (at [75]) the following observations of Bell J in Ragg v 

Magistrates' Court of Victoria & Corcoris [2008] VSC 1 at [96]:

“In summary, an accused person is entitled to seek production 

of such documents as are necessary for the conduct of a fair 

trial between the prosecution and the defence of the criminal 

charges that have been brought. When objection is taken, the 

accused must identify expressly and with precision the forensic 

purpose for which access to the documents is sought. …



Issue a subpoena (cont.)

… A legitimate purpose is demonstrated where the court 

considers, having regard to its fundamental duty to ensure a 

fair trial, that there is a reasonable possibility the documents 

will materially assist the defence. That is a low threshold, but 

it is a threshold.”



Issue a subpoena (cont.)

In Alister v The Queen (1984) 154 CLR 404, Gibbs CJ said at 414:

“Just as in the balancing process the scales must swing in 
favour of discovery if the documents are necessary to support 
the defence of an accused person whose liberty is at stake in a 
criminal trial…, so, in considering whether to inspect 
documents for the purpose of deciding whether they should be 
disclosed, the court must attach special weight to the fact that 
the documents may support the defence of an accused person 
in criminal proceedings. Although a mere ‘fishing’ expedition 
can never be allowed, it may be enough that it appears to be 
‘on the cards’ that the documents will materially assist the 
defence.”



Issue a subpoena (cont.)

In Mann v Commissioner of Police [2020] NSWSC 369 (Adamson J) 

said:

“51. The present case can be readily distinguished from a case 

such as Bradley where the nature of the offence charged and 

the circumstances surrounding the alleged offending conduct 

made the criminal history of the complainant material in so far 

as it revealed offences of violence, dishonesty or relating to 

drugs. These categories of offence were relevant because it was 

alleged that Bradley had bitten the finger of the complainant 

and that this constituted assault. …



Issue a subpoena (cont.)

… The defence case was that the complainant, who was under 

the influence of drugs at the time, had put Bradley into a 

headlock and that the only way he could get her to release him 

was to bite her finger. The defence knew that the complainant 

had already been convicted of assault and wanted to investigate 

whether the underlying facts showed a propensity to attack 

others in that way, particularly when under the influence of 

drugs. The defence knew that the complainant had already 

been convicted of assault and wanted to investigate whether 

the underlying facts showed a propensity to attack others in 

that way, particularly when under the influence of drugs. 



Issue a subpoena (cont.)

52. In the present case, the plaintiff sought the entire criminal 

histories of each of the complainants. There was no attempt to 

tailor the subpoena to the issues in the case or any basis 

provided to show the relevance of such histories, if they existed, 

beyond the general assertion that they could be relevant to 

character and credibility.



Apply for your client’s professional costs

Section 214(1)(b) of the Criminal Procedure Act 1986 provides:

“Professional costs are not to be awarded in favour of an 

accused person in summary proceedings unless the court is 

satisfied as to any one or more of the following—

…

(b)  that the proceedings … were conducted by the prosecutor 

in an improper manner; …”



Summary

The Prosecution has a duty to disclose all material that is 

available to them, or which they become aware of, which could be 

relevant to the guilt or innocence of an accused person.

The test is whether that material “could” be relevant to the guilt or 

innocence of the accused, and the Prosecution is to take a “broad 

view” of the relevance (or possible relevance) of the material.

The purpose is to “ameliorate the inequality of resources as 

between the Crown and the accused”, and - until a subpoena is 

issued - “there is no onus on the defence to demonstrate a 

forensic purpose” when seeking that material.



Conclusion

If the Prosecution refuses to comply with its duty, consider:

1. applying for a stay if, without the sought material, the trial 

“would be likely to be unfair”;

2. issuing a subpoena – tailored to the issues – on the basis that:

• there is a “reasonable possibility” that the documents will 

materially assist the defence (which “is a low threshold”); and

• it “appears” to be on the cards that the material will 

materially assist the defence; 

3. applying for your client’s costs of seeking the material.


